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Family Law
True or False Accusations?: Protecting Victims of Child
Sexual Abuse During Custody Disputes
PaulaD. Salinger

Code Sections Affected
Family Code §§ 3027, 3118 (new) 1816, 3110.5, 3112 (amended), 3027
(renumbered); Welfare and Institutions Code § 827 (amended).
SB 1716 (Ortiz); 2000 STAT. Ch. 926

I. INTRODUCTION
The situation has become a reality for some families: A couple in the midst of
a divorce are involved in mediation or an evaluation regarding custody and
visitation of their children, and the mother accuses the father of sexually abusing
their children.' The evaluator in the case finds no evidence of abuse, and the father
in turn accuses the mother of parental alienation.2 In these situations, the children
are the ones who suffer the most, as the truth seems difficult to ascertain.3
Consequently, if the children are victims of abuse, they are still forced to spend time
with their father, the perpetrator. If the children are not victims of abuse, they are
thrown into the middle of a fight between their mother and father.' Either way, the
children are victims. Many parents, particularly mothers, struggle
to protect their
6
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Child sexual abuse is a common occurrence in the United States and throughout
the world.7 Depending on how the research is conducted, studies indicate that child
sexual abuse is committed by fathers or stepfathers anywhere from six to thirty
percent of the time when a female child is sexually abused. Typically, this type of
familial sexual abuse is more devastating to children than abuse by a stranger;

1. See JOHN E.B. MYERS, A MOTHER'S NIGHTMARE-INCEST 1-10 (1997) (discussing in general terms the
process that frequently occurs during dissolution proceedings involving child sexual abuse).
2.
Id. at 7-8.
3.
Id. at 1-10.
4.
Id.
5.
Id.
6.
Id. at 10.
7.
Id. at 15.
8.
Id. at 44-45 (explaining that some researchers have questioned women in the general population, and
those studies have produced results indicating that approximately 6% to 16% of women who experienced sexual
abuse during childhood reported their father or stepfather as the perpetrator). Other studies of survivors in therapy
produced a higher result, with fathers and stepfather accounting for approximately one-third of the perpetrators. Id.

2001 /Family Law
families typically pull together to support a child if a stranger is the abuser, but can
be deeply divided when a family member is the perpetrator. 9
The effect of sexual abuse on children can be far-reaching. Many factors
determine the extent of the harm to the child, including the seriousness of the abuse,
the duration of the abuse, the relationship to the abuser, maternal support, and the
child's coping style.l0 Children suffer from many short-term and long-term effects
of sexual abuse." However, every child reacts differently to sexual abuse; thus, the
immediate short-term effects vary.12
Common short-term symptoms include: anxiety, fear, nightmares and sleep
problems, acting out, general misbehavior, withdrawal, regression, poor selfconcept, depression, inappropriate sexual behavior, and post-traumatic stress
disorder (PTSD).' 3 While these symptoms are defined as short-term, they may last
for days, months, years, or even disappear for awhile only to reappear later. 14 The
long-term effects of child sexual abuse can last a lifetime, and many survivors of
child sexual abuse go on to experience abuse-related problems in adulthood. 15 These
problems include PTSD, cognitive distortions, altered emotionality, dissociation,
impaired self-reference, disturbed relatedness, and avoidance. 16
Additionally, male victims of child sexual abuse often act out in anger by
becoming aggressive or displaying antisocial behavior. 7 Male victims also have an
increased propensity to become perpetrators themselves.' 8

9.
See ANN M. HARALAMBIE, CHILD SEXUAL ABUSE INCIVIL CASES 7-8 (1999) (discussing the decrease
in family support that a child may experience when the perpetrator of sexual abuse is a family member).
10. MYERS, supra note 1, at 26-28 (discussing the key factors that influence how a child will react to sexual
abuse. First, a child will typically suffer more emotional harm depending on how serious and invasive the abuse.
Second, chronic abuse often leads to more problems. Third, if a child has a close relationship with the perpetrator,
the potential for lasting harm increases greatly. Fourth, a mother who is supportive of her child can lessen the
trauma. Finally, a child with a positive attitude may have an easier time compared to a child with a negative coping
style, where the abuse may be more damaging).
11. Id. at 28.
12. Id. at 30.
13. See id. at 30-32 (discussing that few children demonstrate all these symptoms, and with the exception
of PTSD, there is no symptom that is seen in the majority of children who have been sexually abused).
14. See id. at 32 (asserting the importance of obtaining professional mental health services for a child victim
of sexual abuse).
15. Id. at 32-33.
16. See id.(discussing the seven psychological disturbances set forth by leading authority, John Briere, who
describes cognitive distortions as feelings of helplessness, chronic danger, self-deprecation, and pessimism. Altered
emotional states involve depression, fear, and anxiety. Dissociation is a defense mechanism to reduce a person's
psychological distress, such as multiple personality disorder, a rare form of dissociation. Impaired self-reference
involves the difficulty of a victim relating to self, while disturbed relatedness involves difficulty relating to others
in personal relationships. Finally, avoidance involves engaging in activities to lessen a victim's distress, such as
alcohol and drug abuse, self-mutilation, compulsive sexual behavior, and eating disorders). See generally John
Briere, CHILD ABUSE TRAUMA: THEORY AND TREATMENT OF THE LASTING EFFECTS (1992) (expanding on Briere's

theories).
17. See HARALAMBIE, supra note 9, at 8-9 (addressing the effects of child sexual abuse on the victims).
18. Id. at 9.
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Chapter 926 provides protection for child sexual abuse victims, parents, and the
accused by developing standards for child custody evaluations, where custody
proceedings involve accusations of sexual abuse. 9

II. LEGAL BACKGROUND
Under the California Penal Code, sexual abuse is defined as either sexual assault
or sexual exploitation. 20 The code sets forth conduct that is considered sexual assault
under California law, including, but not limited to: any type of sexual conduct, any
intentional touching of genitals or intimate parts "for purposes of sexual arousal or
gratification," or intentional masturbation in the presence of a child. 21 Additionally,
sexual exploitation, which includes assisting, encouraging, or permitting a child to
be involved in prostitution, all forms of media involving sexual conduct, or
depiction of a child in acts of obscene sexual conduct, is also considered sexual
abuse.22 Experts and scholars often define child sexual abuse as "any touching by
an adult of a child's body when the adult's purpose or motive for the touching is to
arouse or gratify the adult's sexual desire., 23 Another definition often given is
simply, touching for sexual purposes.2 4 Both sexual assault and sexual exploitation
are considered forms of sexual abuse. 25 The key to defining sexual abuse is the
intent or purpose.26 A seemingly innocent act, such as kissing a child on the mouth
or other body part, is abuse so long as the adult's purpose is sexual. 27 Therefore,
determining whether a kiss is an innocent act or sexual abuse is all within the mind
of the adult.28 Determining the adult's motive is often a difficult task. Consequently,
problems arise when one parent views an act as abuse, reports the act, and an
investigation is conducted.29 Often, there are no physical signs of sexual abuse.3 °
Because the damage to a child may be mostly emotional, sexual abuse is frequently
difficult to prove.3 '
California courts have the power to appoint a child custody evaluator to conduct
an evaluation in any contested child custody or visitation proceeding where the court

19.
20.
21.
that, when
22.
23.
24.

ASSEMBLY COMMITrEE ON JUDICIARY, COMMITtrEE ANALYSIS OF SB 1716, at 1 (June 27, 2000).
CAL. PENAL CODE § 11165.1 (West 2000 & Supp. 2001).

See id. at §11165.1(b) (listing acts considered tobe sexual abuse and identifying Penal Code sections
violated, are considered to be sexual abuse).
Id. at §11165.1(c).
See MYERS, supra note 1,at 14 (discussing the lack of a universal definition for child sexual abuse).
Id.
25. See INGER J. SAGATUN & LEONARD P. EDWARDS, CHILD ABUSE AND THE LEGAL SYSTEM 21 (1995)
(defining sexual abuse as "contact with a child where the child is being used for sexual stimulation by the other
person").
26. MYERS, supra note 1, at 14.
27. Id.
28. Id.
29. Id. at 14-15.
30. Id. at 19-20.
31. Id.
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finds it is in the best interest of the child.32 California law also requires that the
evaluation follow certain standards, but such standards do not address specifically
what should occur in the case of serious allegations of child sexual abuse. 33 Thus,
under current law, statewide standards do not exist for investigating claims of child
sexual abuse in family court proceedings.34 Without standards, the courts are left
with one parent's word against the other's. 35 With standards, the court will have a
direction to take in order to determine if the allegations are valid and how best to
protect the child.36
Child custody evaluations are frequently part of any custody litigation. During
a custody evaluation, a mental health professional typically meets with the parents,
meets with the children, and administers psychological tests.37 A report is then
prepared by the evaluator and submitted to the court.38 Courts look to the mental
health professional's report and evaluation to determine what is in the best interest
of the child.3 9
Studies have frequently demonstrated the need for training of professionals
involved with child sexual abuse victims. 40 While the field of child sexual abuse is
"one of the most demanding and complex" that human service professionals must
address, a survey found that 4151% of these workers received no training in the
evaluation of alleged victims.
Chapter 926 provides standards to handle claims of child sexual abuse in a fair
manner.42 Furthermore, it requires all custody evaluators, both court-connected and
private, to receive child sexual abuse training. 43 The new law also requires the
Judicial Council to develop standards for such training.'

32. CAL. FAM. CODE § 3111 (West Supp. 2001); Letter from Melissa Knight-Fine, Director, Legislative
Coalition to Prevent Child Abuse, to Assemblywoman Sheila Kuehl, Assembly Judiciary Committee (June 20,
2000) [hereinafter Knight-Fine Letter] (on file with the McGeorge Law Review).
33. CAL. FAM. CODE § 3117 (West Supp. 2001); Knight-Fine Letter, supra note 32, at 1.
34. Knight-Fine Letter, supra note 32, at 1.
35. Id.
36. Id.
37. MYERS, supra note 1, at 103-04.
38. Id. at 104.
39. Id.
40. See James A. Campbell & Karen Carlson, Trainingand Knowledge ofProfessionalson Specific Topics
in Child Sexual Abuse, 4 J. OF CHILD SEXUAL ABUSE 75, 76 (1995) (discussing how few workers who deal with
prevention and intervention issues in child sexual abuses cases have been provided adequate education and training).
41. See id. at 75-77 (referring to a survey conducted by R.A. Hibbard and T.W. Zollinger, in Patterns of
Child Sexual Abuse Knowledge Among Professionals, 14 CHILD ABUSE AND NEGLECr 347-55 (1990)).
42. ASSEMBLY COMMITrEE ON JUDICIARY, COMMIIEE ANALYSIS OF SB 1716, at 1 (June 27, 2000).
43. CAL. FAM. CODE §§ 1816,3110.5 (amended by Chapter 926).
44. Id. at § 1816(c) (amended by Chapter 926).
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III. CHAPTER 926
The purpose of Chapter 926 is to provide "uniform standards for the
investigation and evaluation of child sexual abuse allegations which arise during a
custody proceeding. '45 The new law amends the Family Code by providing
minimum standards for investigations into allegations of child sexual abuse that
arise during custody or visitation disputes in Family Court matters.46 Chapter 926
sets out minimum standards for a mediator when "serious allegation[s] of child
sexual abuse" arise in a case. 47 Chapter 926 also provides that all counselors,
mediators, and evaluators, whether private or court-connected, receive child sexual
abuse training.48 In addition, it concentrates on the child's safety by authorizing the
court to request child protective services (CPS) to conduct an investigation and
report back to the court with the results.49 Further, the new legislation requires the
evaluator to consult with both child welfare services and law enforcement, to review
any applicable juvenile court records, and to present a confidential report to the
court following minimum established standards for the investigation. 50 Finally, the
court must consider, when ordering such an investigation, if the best interests of the
child would be served if visitation with the accused parent were supervised by a
third party, suspended or temporarily denied.5 Above all, the concern and
concentration is focused on taking steps to protect the child's safety.
IV. ANALYSIS OF THE NEW LAW
As our society has evolved and become more comfortable with openly
discussing issues of sexuality, child sexual abuse has risen to the forefront in the
media; and thus, more people are bringing up situations of abuse with professionals
and others.52 Over the past few decades, an increasing concern among parents,
especially mothers, is that the legal system does not sufficiently protect children
who are victims of child sexual abuse.53 In extreme cases, parents have gone to jail

45.

ASSEMBLY COMMiTITE ON JUDICIARY, COMMITrEE ANALYSIS OF SB 1716,

at 1 (June 27, 2000).

46. CAL. FAM. CODE §§ 3027, 3118 (enacted by Chapter 926).
47. ld. at §3118.
48. Id. at §§ 1816, 3110.5 (amended by Chapter 926).
49. Id. at §§ 3027, 3118 (enacted by Chapter 926).
50. Id. at § 3118 (enacted by Chapter 926).
51. ld. at §3118(f).
52. See Susan Romer, Comment, Child Sexual Abuse in Custody and Visitation Disputes: Problems,
Progress, and Prospects, 20 GOLDEN GATE U. L. REV. 647, 647-48 (1990) (explaining that child sexual abuse is
not a new issue, but one our society is now more comfortable discussing).
53. See John E.B. Myers, Allegations of Child Sexual Abuse in Custody and Visitation Litigation:
Recommendations for Improved Fact Finding and Child Protection, 28 J. FAM. L. 1, 1-2 (1989/1990) (explaining
the case of Elizabeth Morgan, a mother who was jailed for more than two years for refusing to disclose the location
of her daughter during a custody battle with her husband, Eric Foretich; Morgan claimed her daughter was being
molested by Foretich, but Foretich denied the allegations and the court continued to allow visitation with him).
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for refusing to comply with custody and visitation orders, or even disappeared with
their children in an effort to protect the children from sexual abuse by former
spouses.5 4 Children of the Underground, a nation-wide illegal network, was set up
to assist parents and children whose allegations of child abuse have not been
believed by the judicial system." Although critics of this underground railroad state
that a life running from the law is the worst scenario for a child, supporters insist
that any life is better than one where a child continues to be subjected to sexual
abuse.56
The reporting rate of child sexual abuse is typically higher for children of
parents who are divorced or are divorcing.57 Many reasons for the increase exist,
including: the decreased ability of the perpetrator to enforce the child's secrecy; a
parent is more apt to believe the child's accusation of sexual abuse against the other
parent; and the child is more likely to disclose the information to the non-perpetrator
parent when the perpetrator is not around.58 While there is often skepticism when a
child only tells a parent of abuse and not a third-party, children are often accustomed
to sharing their pain and fear only with their parents.5 9 Thus, children are often
comfortable describing the abuse to their mothers or fathers, but apprehensive about
disclosing the abuse to third-parties, including police and mental health
professionals. 6° Although the divorce of a child's parents may work to a child's
advantage, in being able to tell the "safe" parent about the abuse, the child is also in
the negative position of spending time alone with the perpetrator. 61Getting the court
to suspend or supervise visitation with the accused often takes time.62 Additionally,
the child is often fearful because an abuser may have threatened the child to
discourage disclosure.63 An abused child is often threatened that, if the abuse is
disclosed, there will be a breakup of the family, the loss of a parent, the loss of some
material asset such as the family home, or pet, or even the child's death. 64 When the

54. Id. at 2 (discussing the "new underground railroad," a group of "normally law abiding citizens" who
assist people, typically mothers, in fleeing a system that they view as unjust, in order to keep children away from
their purported abusers).
55. See Meredith Sherman Fahn, Note, Allegations of Child Sexual Abuse in Custody Disputes: Getting to
the Truth of the Matter, 14 WOMEN'S RTS. L. REP. 123, 127 (1992) (using the case of Elizabeth Morgan as an
example of a court system's disbelief of a mother's allegations of child sexual abuse).
56. Id. at 127-28.
57. Sandra Joan Morris, Sexually Abused Children of Divorce, 5 J. AM. ACAD. OF MATRIMONIAL LAW. 27,
31(1989).
58. Id.
59. See HARALAMBIE, supra note 9, at 37 (discussing the reason why young children confide in their parents,
including their typical lack of contact with the outside world, and their trust and confidence in their parent to protect
them).
60. Id.
61. Id. at 38.
62. Id.
63. See id. at 37-38 (explaining that although Child Protective Services caseworkers and judges often prefer
cases where a child discloses abuse to a neutral third-party, most cases, especially those involving young children,
do not involve third parties, due to the comfort level of the child).
64. Id. at 38.
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parents separate, many of these threats disappear, and the child is more comfortable
disclosing abuse.65
The number of first time sexual abuse incidents increases with the dissolution
of a marriage.6 6 Because divorce is an extremely stressful time, the perpetrator may
seek comfort in the child, or lose impulse control, and these actions can lead to
sexual abuse.67 Also, with the breakup of the marriage, one party tends to move from
the family residence and may end up in smaller living quarters, possibly requiring
the child to share a bedroom or bathroom with the perpetrator, thus increasing the
likelihood of abuse occurring.68
Additionally, investigation of sexual abuse during a divorce is often difficult,
due in part to the "lack of evidence, possible biases, and bitterness between the
parties.,, 69 Divorce is emotional: parents are often fighting and a general air of
mistrust surrounds the situation.7 ° When a mother alleges sexual abuse by a father,
the frequent reaction is for the father to assert the allegations are false and to claim
that the mother is hysterical, bitter, angry, or vindictive.7' This launches the parents
into a verbal battle, with one's word against the other's. Therefore, rather than
assuming "suspicious circumstances" exist when children disclose sexual abuse
during a divorce, a closer look at the whole picture is necessary, including how the
child is reacting, and why the accusation is surfacing at this point in time.72 This is
where child custody evaluators often become involved.
Child custody evaluations are typically unpleasant as they involve extensive
73
interviews, psychological testing, and investigation by mental health professionals.
Problems arise when an accusation of sexual abuse is involved in a child custody
dispute, as most custody evaluators lack knowledge in this area.74 Without adequate
expertise, a custody evaluator cannot complete a thorough analysis of the situation,

65. See id. (explaining that the child and the non-perpetrator parent often become closer during a separation,
as both share confidences, and noting that this may lead to the child revealing sexual abuse). Additionally, a child
faced with the prospect of spending long periods of time with the abuser may finally disclose the abuse due to their
fears. Id.
66. See id. at 36-37 (explaining the factors that lead to molestation during the emotionally difficult time of
a breakup of a marriage and the effect it may have on sexual abuse of the children).
67. Id. at 37.
68. Id.
69. Seth L. Goldstein & R.P. Tyler, Sexual Abuse Allegations in Custody Visitation Cases: Difficult
Decisions in Divisive Divorces, 11 APSAC ADVISOR 15 (1998).
70. MYERS, supra note 1, at 102-108.
71. See JUDICIAL COUNCIL OF CALIFORNIA ADVISORY COMMITTEE ON GENDER BIAS IN THE COURTS,
ACHIEVING EQUAL JUSTICE FOR WOMEN AND MEN IN THE CALIFORNIA COURTS 151 (1996) [hereinafter GENDER
BIAS ADVISORY COMMITTEE] (analyzing common stereotypes of mothers, and the problems with a system that
inaccurately emphasizes a lack of credibility with women and children).

72. See HARALAMBIE,supra note 9, at 37-38 (explaining the backlash that sometimes occurs when the court
perceives the accusation of child sexual abuse as vindictive and thus punishes the parent, when this may actually
be contrary to the best interests of the child).
73. MYERS, supra note 1, at 103-104.

74.

See id. at 104 (noting that only approximately 10% of custody evaluators having expertise in the area

of child sexual abuse).
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and may "fail to substantiate abuse where it exists or, at the other extreme, find
abuse where there is none., 7 5 Chapter 926 has the potential to take control of child
sexual abuse allegations by providing a procedure for the courts, mediators,
evaluators, and parents to follow in determining if the allegations are true or false.
Frequently, assertions that an accusation of child sexual abuse is false arise in
divorce cases.76 People tend to assume that a parent who raises an accusation of
child sexual abuse during a child custody or visitation dispute is lying.77 While
parents have made false accusations, there is no evidence to support an assertion that
a substantial portion of all accusations made are false.78 Women who bring up sexual
abuse allegations during custody disputes are often stereotyped as "hysterical or
vindictive women., 79 Research indicates that this is not an accurate stereotype. 80
There is also no evidence to support the assertion that false accusations of sexual
assault are often made by children or that children have misinterpreted innocent
behavior for a sexual assault. 81 Indeed, children tend to under report, rather than
exaggerate, sexual abuse. 82 Additionally, there are also numerous cases involving
false denials of sexual abuse or false recantations of true accusations, often called
"child sexual abuse accommodation syndrome. 83
The issues surrounding false accusations of child sexual abuse have been
popular in custody evaluations over the past decade.84 Women have faced an
increasingly "uphill battle" in establishing credibility with the courts since mothers
are typically the accusing party.8 5 Experts have stated that the overall lack of
knowledge and education within the court system often leads to misunderstanding
about child sexual abuse, especially in the context of custody disputes where there

75. Id.
76. See id. at 133 (explaining the skepticism that surrounds accusations of child sexual abuse in the context
of child custody and visitation litigation). Statements, such as one by Richard Gardner, a psychiatrist who is critical
of the child protective system, that, "[tihe vast majority of children who profess sexual abuse are fabricators" are
commonplace, even though these statements often lack empirical support. Id.
77. Id.
78. See id. at 133-34 (discussing a study by psychiatrists David Jones and Mel McGraw, who evaluated all
cases of child sexual abuse reported in 1983 to the Denver Social Services Department, where 8% of the reports
were probably deliberate fabrications). The number of false accusations appears to increase in cases involving child
custody and visitation when compared to the overall rate of fabrication among all suspected child sexual abuse. Id.
See alsoHARALAMBIE, supra note 9, at 39 (explaining that false accusations are often easy to detect as the child is
often unable to give a detailed explanation of what occurred).
79. GENDER BIAS ADVISORY COMMITTEE, supra note 71, at 151.
80. Id.
81. See Morris, supra note 57, at46 (stating that children's reports are often supported by the relatively high
rate of admission of assault by the accused perpetrators).
82. Id.
83. See HARALAMBIE, supra note 9, at 40 (explaining that a normal reaction to ongoing molestation is for
victims to remain silent and to even retract allegations; thus, making the victim an unreliable witness and increasing
the necessity for expert testimony).
84. MYERS, supra note 1, at 10.
85. GENDER BIAS ADVISORY COMMITrEE, supra note 71, at 153.
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is already an air of bitterness and distrust among the parents.86 In fact, not many
allegations of child sexual abuse are false,87 but false accusations in general are a
reality of child custody disputes.
In the past, false accusations tended to focus on medical, educational or
religious needs of the children, or possibly the behavior of the other parent, such as
adultery.88 As our society has become more tolerant of this type of behavior, a child
89
sexual abuse allegation has become the "ultimate weapon" is a custody battle. The
false accusation is typically manufactured by a parent to gain an advantage over the
other parent. 90 The accusing parent may be fearful or losing custody of the children,
or may just want to cause harm to the other parent. 9' Studies vary on the actual
number of false accusations of child sexual abuse, with some studies suggesting
92
only a small number of false reports in contested custody or visitation cases, while
other studies showing an estimated two-thirds of the allegations being false. 93
False accusations of sexual abuse may also be made by a child who is the
subject of a custody dispute.94 A child, especially an older child, may use a false
accusation of sexual abuse as a "weapon" to control the ongoing custody battle
between the parents. 95
Frequently, in cases where the mother accuses the father of child sexual abuse,
the father then accuses the mother of Parental Alienation Syndrome. 96 If the judge
or evaluator finds the accusation of abuse to be false, child custody is often awarded
to the father and the mother is denied contact with the child.97 Parental Alienation
Syndrome (PAS) was propounded by Dr. Richard Gardner, who states that when
children demonstrate bad, or even uncertain feelings towards their fathers, or accuse

86. Id.
87. Id.
88. Deborah H. Patterson, The Other Victim: The Falsely Accused ParentIn A Sexual Abuse Custody Case,
30J. FAM. L. 919, 921 (1991/1992).
89. Id.
90. ld. at 923.
91. Id.
92. See Nancy Thoennes, Child Sexual Abuse: Whom Should a Judge Believe? What Should a Judge
Believe?, 27 JUDGES' J. 14, 17,48 (1988) (discussing the results of a two-year investigation regarding sexual abuse
allegations surrounding child custody and visitation disputes, and the lack of support for the belief that fabricated
reports are used by a significant number of parents to win custody battles).
93. See Patterson, supra note 88, at 923 (referring to a study by William Slicker, a Florida attorney who
looked at testimony from Minnesota hearings on child abuse).
94. Catherine Paquette, HandlingSexualAbuse Allegations in Child Custody Cases, 25 NEw ENG. L. REV.
1415, 1421 (1991).
95. See id. (discussing how children often feel caught in the middle of a custody dispute and how they may
also be attempting to influence where they will live by accusing the parent with whom they do not want to live).
96. See Cheri L. Wood, Comment, The ParentalAlienation Syndrome: A DangerousAura of Reliability,
27 LoY. L.A. L. REV. 1367, 1367 (1994) (discussing the case of a four-year-old child who told her mother of sexual
abuse by her father, but the judge found her story to be inconsistent, and awarded custody to the father with no
visitation to the mother, all based on a theory of Parental Alienation Syndrome).
97. Id.
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them of abuse during divorce proceedings, the mother is often to blame. 98 Dr.
Gardner's theory states that children are not only systematically and consciously
"brainwashed," but they are "programmed" subconsciously by one parent against
the other. 99 Further, PAS is present almost exclusively in child custody disputes,
where one parent programs the child to hate the other parent.'1° Additionally, Dr.
Gardner explains that the mother is almost always the alienator. 11 While PAS may
seem like the ideal theory for fathers to support, many experts such as psychologists,
child abuse evidentiary experts, and child advocates, have not accepted the theory
as reliable. 10 2 While courts may be apt to accept a theory such as PAS as valuable
evidence of a respectable syndrome, PAS does not help children or families.0 3
Additionally, studies continue to show a low number of cases of false accusations
of child sexual abuse.' °4
The existence of false accusations and recantations strongly support the need for
training and consistency among mediators as provided in Chapter 926.
Chapter 926 provides the additional protections needed for sexually abused
children, as well as parents involved in custody disputes.0 5 Chapter 926 also
provides the means necessary to control the battle between parents by putting it in
the hands of experienced, qualified mediators and evaluators who can assess the
situation and come to a conclusion about abuse allegations. 0 6With the requirement
for training of mental health professionals who encounter sexual abuse allegations,
parents and children are provided the assurance of a complete investigation by a
qualified professional.' 07
Thus, Chapter 926 has the potential to stop the revictimization of mothers and
children in the court system, a system that frequently supports father's contentions
that the mother is "emotional, hysterical, and vindictive" in making such
accusations.' 08 Chapter 926 also is supportive of fathers facing allegations of abuse.
By providing for well-trained experts, quick and accurate resolution of allegations
is possible. 10 9

98. See id. at 1369-70 (citing Dr. Gardner's theory supporting the removal of children from their mothers
until they can be "deprogrammed").
99. Id.
100. Id.
101. Id.

102. Id. at 1368.
103. Id. at 1414-15 (quoting the comments of ProfessorJohn Myers, regarding PAS as an "aura of scientific
respectability [that] gives the evidence more value than it really deserves").
104. FAHN, supra note 55, at 132.
105. Knight-Fine Letter, supra note 32, at 4.
106. ASSEMBLY COMMITTrEE ON JUDICIARY, COMMITTEE ANALYSIS OF SB 1716, at 1 (June 27, 2000).
107. Knight-Fine Letter, supra note 32, at 4.

108. GENDER BIAS ADVISORY COMMITrEE, supra note 71, at 153.
109. See id. at 154 (recounting testimony given by a fathers' rights attorney at a public hearing, including a
concern with having an immediate process for reporting sexual abuse allegations to mental health professionals and
for determining efficiently whether or not access to the child should be restricted).
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V. CONCLUSION

Child sexual abuse is a topic that is difficult to understand, especially when the
perpetrator is the parent. Society's overall perception is that parents are always
concerned about the best interests of their child; thus, the thought of a parent
sexually abusing a child is inconceivable." 0 Unfortunately, child sexual abuse is a
reality, and often a parent is the perpetrator."'
Accusations of child sexual abuse by a parent frequently arise during custody
battles when parents are in the midst of a divorce."t 2 While California law provides
some protection for child sexual abuse victims in custody situations, standards and
procedures are inconsistent. "3 Chapter 926 modifies the law by setting forth specific
procedures for the courts, mediators, and evaluators to follow when allegations of
child sexual abuse arise in a custody case. 14 It also provides for specific training
requirements in the area of child sexual abuse for mental health professionals
involved with families in child custody disputes."' By providing standards and
procedures for all parties to follow during a custody battle involving child sexual
abuse allegations, the enactment of Chapter 926 affords children with increased
protection and a defense in their battle against abuse.
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